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1 .  G.90 dismisses pro tes t  where t h e  p r o t e s t e r  
o f f e r e d  a n  a l t e r n a t e  p r o d u c t  i n  l i e u  o f  t h e  
approved  s o u r c e  item s p e c i f i e d  i n  t h e  
s o l i c i t a t i o n  a n d ,  as  a r e s u l t ,  was n o t  
c o n s i d e r e d  f o r  t h e  award b e c a u s e  t h e  
a l t e r n a t e  c o u l d  n o t  be a n a l y z e d  and approved  
i n  t i m e .  
o f f e r o r s  t h a t  t h e  l e n g t h  of  t i m e  needed  t o  
approve  a n  a l t e r n a t e  p r o d u c t  could  p r e v e n t  
c o n s i d e r a t i o n  f o r  t h e  c u r r e n t  c o n t r a c t  
award. I n  view of t h i s  n o t i f i c a t i o n ,  t h e  
p r o t e s t o r  h a s  no  g r o u n d s  t o  compla in  t h a t  
i t s  p r o p o s a l  was n o t  c o n s i d e r e d ,  s i n c e  it 
v o l u n t a r i l y  chose t o  o f f e r  a n  a l t e r n a t e  
p r o d u c t .  

Fact  t h a t  a n  a g e n c y ' s  procedure f o r  
a?pro- j ing  a l t e r n a t e  p r o d u 2 t s  takes  more t i m e  
t h a n  p r o t e s t e r  b e l i e v e s  i s  n e c e s s a r y  does 
n o t  i n d i c a t e  t h a t  t h e  procedure l a c k s  a 
r e a s o n a b l e  bas i s .  

The s o l i c i t a t i o n  n o t i f i e d  a l l  

2.  

J G B  E n t e r p r i s e s ,  I n c .  p r o t e s t s  t h e  award of  a c o n t r a c t  
t o  Aeroqu ip  C o r p o r a t i o n  clnder r e q u e s t  for  p r o p o s a l s  ( R F P )  
No. DLk700-85-R-0124, i s s u e d  by t h e  Defense  C o n s t r u c t i o n  
Supp ly  C e n t e r ,  De fense  L o g i s t i c s  Agency, Columbus, Ohio. 
I n  JGB's o p i n i o n ,  DLA s h o u l d  have  a c c e p t e d  t h e  a l t e r n a t e  
p r o d u c t  i t  o f f e r e d ,  s ince  t h e  p r o d u c t  met t h e  same m i l i t a r y  
s p e c i f i c a t i o n  and q u a l i t y  a s s u r a n c e  p r o v i s i o n s  as t h e  
approved  source i t e m  o f f e r e d  by Aeroquip .  

We dismiss t h e  p r o t e s t .  
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The RFP so l i c i t ed  295  f e e t  of n o n m e t a l l i c  h o s e  i d e n t i -  
f i e d  b y  A e r o q u i p  p a r t  No. 2758-80.1 /  O f f e r o r s  were 
r e f e r r e d  t o  C l a u s e  L30 o f  t h e  R F P ,  e n t i t l e d  " P r o d u c t s  
O f f e r e d , "  f o r  an e x p l a n a t i o n  of t h i s  s p e c i f i c a t i o n .  
S u b s e c t i o n  (a) of C l a u s e  L30 s ta ted :  

"The p r o d u c t  descr ibed by t h e  m a n u f a c t u r e r  s 
name a n d  p a r t  number i n  t h e  p r o c u r e m e n t  
i d e n t i f i c a t i o n  d e s c r i p t i o n  ( P I D )  o f  t h i s  
s o l i c i t a t i o n  i s  t h a t  p r o d u c t  w h i c h  t h e  
Government  h a s  d e t e r m i n e d  t o  be acceptable. 
N e i t h e r  d e t a i l e d  s p e c i f i c a t i o n s  n o r  o ther  
d a t a  may be a v a i l a b l e  f o r  u s e  i n  e v a l u a t -  
i n g  t h e  t e c h n i c a l  a c c e p t a b i l i t y  o f  o t h e r  
p r o d u c t s .  A c c o r d i n g l y ,  a l l  o f f e r o r s  m u s t  
i n d i c a t e  below whether t h e y  a r e  o f f e r i n g  t h e  
e x a c t  p r o d u c t  or a l t e r n a t e  p r o d u c t  and  
f u r n i s h  t h e  d a t a  r equ i r ed  for w h i c h e v e r  is 
a p p l i c a b l e .  E x a c t  p roduct  means t h e  i d e n t i -  
c a l  product  c i t ed  i n  t h e  PID m a n u f a c t u r e d  by 
t h e  m a n u f a c t u r e r  c i t e d  i n  t h e  P ID or 
m a n u f a c t u r e d  by a f i r m  who m a n u f a c t u r e s  t h e  
product  - f o r  t h e  m a n u f a c t u r e r  c i t ed  i n  t h e  
?ID. Any p r o d u c t  not m e e t i n g  t h i s  c r i t e r i a  

t 

is c o n s i d e k e d  a n  a l t e r n a t e  p i o d u c t  e v e n  
t h o u g h  i t  may be m a n u f a c t u r e d  i n  a c c o r d a n c e  
w i t h - t h e  d r a w i n g s  a n d / o r  s p e c i f i c a t i o n s  o f  
t h e  m a n u f a c t u r e r  c i t e d  i n  t h e  P I D ,  . . .'I 

(Emphas i s  o r i g i n a l . )  

I f  a n  o f f e r o r  p l a n n e d  t o  s u p p l y  a n  a l t e r n a t e  p r o d u c t ,  
S u b s e c t i o n  ( f )  warned :  

" F a i l u r e  t o  f u r n i s h  c o m p l e t e  d a t a  and 
mation r e q u i r e d  t o  s u f f i c i e n t l y  e s t a b l i s h  

i n f o r -  

2 A c c o r d i n g  t o  t h e  p r o t e s t e r ,  t h i s  is  a 5 - i n c h  s y n t h e t i c  
hose u s e d  f o r  c a r r y i n g  p e t r o l e u m - b a s e d  p r o d u c t s ,  p a r t i c u -  
l a r l y  f u e l  a n d  l u b e  o i l s ,  a n d  s a l t  and fresh water.  
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a c c e p t a b i l i t y  o f  t h e  p r o d u c t  o f f e r e d  may 
p r e c l u d e  c o n s i d e r a t i o n  o f  t h e  o f f e r .  I n  
a d d i t i o n ,  o f f e r o r s  a re  h e r e b y  a d v i s e d  t h a t  
t h e  Government w i l l  make e v e r y  reasonable 
e f f o r t  t o  d e t e r m i n e ,  pr ior  t o  award, t h e  
a c c e p t a b i l i t y  of any  p r o d u c t s  o f f e r e d  which 
are w i t h i n  t h e  range o f  c o n s i d e r a t i o n .  
However, i f  s u c h  d e t e r m i n a t i o n  c a n n o t  be 
accompl i shed  by t h e  e x p e c t e d  c o n t r a c t  award 
d a t e ,  t h e  p r o d u c t s  may b e  c o n s i d e r e d  t e c h -  
n i c a l l y  u n a c c e p t a b l e  for t h i s  award. The n 

o f f e r o r  w i l l  be  a d v i s e d  a c c o r d i n g l y .  . 
JGB s t a t e d  i n  i t s  o f f e r  t h a t  it i n t e n d e d  t o  s u p p l y  

h o s e  m a n u f a c t u r e d  by Durodyne, I n c .  Accord ing  t o  J G B ,  t h i s  
h o s e  meets t h e  same m i l i t a r y  s p e c i f i c a t i o n  (MIL-H-24595) 
and q u a l i t y  a s s u r a n c e  r e q u i r e m e n t s  a s  A e r o q u i p ' s .  Based o n  
i t s  b e l i e f  t h a t  t h e  Durodyne h o s e  was e q u i v a l e n t  to t h e  
A e r o q u i p  p r o d u c t ,  JGB checked  t h e  s o l i c i t a t i o n  box t h a t  
i n d i c a t e d  t h a t  i t  was o f f e r i n g  t h e  "exact p r o d u c t "  ca l led t  
f o r  by t h e  RFP. 

DLA, however ,  concluded t h a t  J G B  was i n  f a c t  o f f e r i n g  
a n  " a l t e r n a t e  p r o d u c t , "  a n d ,  a s  a r e s u l t ,  n o t i f i e d  J G B  t h a t  
t h e  Durodyne h o s e  s h o u l d  be fo rwarded  t o  t h e  Naval Sea 
Sys tems  Command (DLA's c l i e n t  f o r  t h i s  p r o c u r e m e n t )  so t h a t  
t h e  Navy cou ld  e v a l u a t e  i t  and d e c i d e  whe the r  t h e  p r o d u c t  
was a c c e p t a b l e .  DLA f u r t h e r  i n fo rmed  J G B  t h a t  since 
cons ide rab le  time would be r e q u i r e d  f o r  t h e  Navy t o  
e v a l u a t e  t h e  Durodyne hose, JGB's o f f e r  c o u l d  n o t  be 
considered fo r  t h e  p r o t e s t e d  award, b u t  t h a t  i f ,  a f t e r  
t e s t i n g ,  t h e  Navy approved  t h e  i tem, i t  would be l i s t e d  as 
a n  approved  source f o r  f u t u r e  p r o c u r e m e n t s .  

JGB a r g u e s  t h a t  t h e  Durodyne h o s e  can f u l l y  s a t i s f y  
t h e  g o v e r n m e n t ' s  n e e d s  and t h a t  t h e  p rac t i ca l  e f f e c t  of t h e  
RFP's i t e m  d e s c r i p t i o n ,  when c o u p l e d  w i t h  C l a u s e  L30, i s  t o  
r e s t r i c t  t h e  p rocuremen t  t o  o n l y  t h e  Aeroqu ip  p r o d u c t .  JGB 
f u r t h e r  notes  t h a t  DLA w a i t e d  3 months a f t e r  t h e  c l o s i n g  
d a t e  for  r e c e i p t  of p r o p o s a l s  before i t  informed t h e  
company tha t -  i t s  p r o d u c t  needed Navy a p p r o v a l .  The 
p r o t e s t e r  s t a t e s  t h a t  i t  c a n n o t  u n d e r s t a n d  why DLA allowed 
so much t ime t o  e l a p s e  before it  r e f e r r e d  t h e  matter t o  t h e  
Navy. Accord ing  t o  JGB, i t  t o o k  t h e  company o n l y  2 d a y s  
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o v e r  t h e  t e l e p h o n e  t o  f i n d  o u t  f r o m  t h e  Navy t h a t  t h e  
Durodyne  h o s e  would  h a v e  b e e n  acceptable.  
a l so  p o i n t s  o u t  t h a t  by p u r c h a s i n g  t h e  h o s e  f rom Aeroquip 
r a t h e r  t h a n  f r o m  J G B ,  t h e  g o v e r m e n t  w i l l  s p e n d  a n  
a d d i t i o n a l  $ 5 , 0 9 7  f o r  no  a d d i t i o n a l  b e n e f i t .  

The protester 

Based o n  t h e  f o r e g o i n g ,  JGB requests t h a t  our O f f i c e  
recommend t h a t  ( 1 )  DLA t e r m i n a t e  t h e  A e r o q u i p  cont rac t  and  
make award  t o  J G B ,  and ( 2 )  t h a t  DLA a l so  be r e q u i r e d  t o  
r e i m b u r s e  J G B  f o r  proposal p r e p a r a t i o n  and t h e  costs 
i n c u r r e d  w h i l e  p u r s u i n g  t h i s  p r o t e s t .  

Our  O f f i c e  h a s  r e c o g n i z e d  t h a t ,  i n  a p p r o p r i a t e  
c i r c u m s t a n c e s ,  t h e  p r o c u r e m e n t  o f  i tems o n  a s o u r c e -  - 
c o n t r o l l e d  basis  is p e r m i t t e d .  - See, f o r  example ,  - VSI 
Corp., Aerospace Group ,  E-204959, J u l y  30 ,  1982 ,  82-2 CPD 
fl 9 4 .  However,  w e  have  a l so  h e l d  t h a t  t h e  a u t h o r i t y  t o  
s o l i c i t  f rom a n  approved s o u r c e  does n o t  p r e c l u d e  t h e  
s u b m i s s  i o n  a n d  c o n s i d e r a t i o n  of p r o p o s a l s  f rom unapproved  
s o u r c e s  t h a t  c a n  o t h e r w i s e  q u a l i f y  t h e i r  p r o d u c t s  u n d e r  
s u i t a b l e  t e s t i n g  procedures.- 
J u l y  6, 1 9 8 3 ,  83-2 CPD 11 59. 

H i l i  I n d u s t r i e s ,  B-210093, 

Under  t h i s  s o l i c i t a t i o n ,  DLA i n f o r m e d  o f f e r o r s  t h a t  
A e r o q u i p ' s  h o s e  m e t  i t s  n e e d s  and w a s  c o n s i d e r e d  a n  
a p p r o v e d  s o u r c e .  N e v e r t h e l e s s ,  in C l a u s e  L30,  DLA f u r t h e r  
i n f o r m e d  o f f e r o r s  t h a t  it was w i l l i n g  t o  c o n s i d e r  p r o c u r i n g  
other  t y p e s  of hose--provided t h a t  t h e  a g e n c y  c o u l d  
d e t e r m i n e  t h e i r  s u i t a b i l i t y  b e f o r e  award. Thus ,  t h e  
s o l i c i t a t i o n  d i d  n o t  p r o h i b i t  JGB from o f f e r i n g  a Durodyne 
hose,  b u t  i t  d i d  p u t  t h e  company o n  notice t h a t  a n y  
s u b s t i t u t o  f o r  t h e  named b r a n 5  h o s e  would h a v e  t o  be t e s t e d  
and  a p p r o v e d  b e f o r e  i t  could  be  a c c e p t e d  a n d  t h a t ,  i f  t h i s  
process  t o o k  too l o n g ,  a n  a l t e r n a t e  p r o p o s a l  would n o t  be 
c o n s i d e r e d .  T h i s  i s  i n  f a c t  what  happened  t o  JGB. 

I n  v i e w  o f  t h e  a b o v e ,  w e  d o  n o t  f i n d  t h a t  t h e  RFP's 
item d e s c r i p t i o n  a n d  Clause  L 3 0  i m p r o p e r l y  r e s t r i c t e d  
c o m p e t i t i o n .  R a t h e r ,  t h e y  p r o v i d e d  for a process t h a t  w e  
h a v e  r e c o g n i z e d  i n  p r i o r  decis ions:  a n  a l t e r n a t e  p r o d u c t  
may be o f f e r e d  i n  l i e u  of one from t h e  named s o u r c e ,  b u t  
a c c e p t a n c e  o f  t h a t  a l t e r n a t e  p r o d u c t  i s  s u b j e c t  t o  agency  
a n a l y s i s  and  a p p r o v a l .  The RFP n o t i f i e d  a l l  o f f e r o r s  of 
t h i s  f a c t ,  a s  w e l l  a s  of  t h e  fact t h a t  t h e  a p p r o v a l  process 
could p r e v e n t  a n  a l t e r n a t e  p r o d u c t  f rom b e i n g  c o n s i d e r e d  
f o r  t h e  c u r r e n t  award. 
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JGB e i t h e r  m i s u n d e r s t o o d  C lause  L30 or f a i l e d  t o  r e a d  

JGB may be correct i n  s t a t i n g  t h a t  i t  is 
i t  c l o s e l y  enough-- the  Durodyne h o s e  was s i m p l y  n o t  an 
a p p r o v e d  s o u r c e .  
e q u i v a l e n t  t o  t h e  A e r o q u i p  p r o d u c t ,  b u t  i t  c l e a r l y  is n o t  
t h e  " exac t  p r o d u c t "  a s  d e f i n e d  by t h e  RFP; i t  t h e r e f o r e  was 
s u b j e c t  t o  t h e  a p p r o v a l  process m e n t i o n e d  i n  C l a u s e  L30. 
JGB v o l u n t a r i l y  o f f e r e d  an  a l t e r n a t e  p r o d u c t  w i t h  a t  l e a s t  
c o n s t r u c t i v e  i f  n o t  a c t u a l  n o t i c e  of what  t h a t  e n t a i l s .  I t  
t h e r e f o r e  c a n n o t  c o m p l a i n  a t  t h i s  s t a g e  b e c a u s e  t h a t  
p r o d u c t  m u s t  f i r s t  be a p p r o v e d  before t h e  p r o c u r i n g  a g e n c y  
w i l l  a c c e p t  i t ,  

JGB a l s o  implies t h a t  t h e  a p p r o v a l  process t a k e s  too 
l o n g ,  s ince  J G B  was a b l e  t o  contact  t h e  Navy by t e l e p h o n e  
and q u i c k l y  l e a r n  t h a t  t h e  Durodyne hose was a c c e p t a b l e .  

DLA a d v i s e s  u s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ,  upon 
e v a l u a t i n g  t h e  JGB p r o p o s a l  and  r e a l i z i n g  t h a t  t h e  
p ro t e s t e r  was o f f e r i n g  an a l t e r n a t e  p r o d u c t ,  r e f e r r e d  t h e  
p r o p o s a l  t o  an  i n - h o u s e  t e c h n i c a l  d i v i s i o n  f o r  t h a t  g r o u p ' s  
a n a l y s i s  o f  w h e t h e r  Durodyne hose could be a c c e p t e d  i n  l i e u  
o f  t h e  Aeroquip p r o d u c t .  The t e c h n i c a l  d i v i s i o n ,  however ,  
c o n c l u d e d  t h a t  t h e  p r o p o s a l  c o n t a i n e d  i n s u f f i c i e n t  d a t a  t o  
e s t a b l i s h  t h e  a c c e p t a b i l i t y  o f  t h e  Durodyne h o s e .  I t  
t h e r e f o r e  recommended t o  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  t h e  
q u e s t i o n  o f  t h e  h o s e ' s  a c c e p t a b i l i t y  be r e f e r r e d  t o  t h e  
Navy f o r  t h a t  a g e n c y ' s  a n a l y s i s .  ( A c c o r d i n g  t o  DLA, t h e  
N a v y ' s  a p p r o v a l  process n o r m a l l y  t akes  60 t o  90 d a y s  t o  
complete.) I t  was a f t e r  r e c e i v i n g  t h i s  r ecommenda t ion  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  i n f o r m e d  JGB t h a t  i t  was n e c e s s a r y  
f o r  t h e  Navy t o  a p p r o v e  t h e  f i r m ' s  proposed a l t e r n a t e  
p r o d u c c  and t h a t  i: w;uld t h e r e f o r e  be imposs i t l e  t o  
c o n s i d e r  t h e  JGB p r o p o s a l  f o r  t h e  c u r r e n t  award ,  

We h a v e  h e l d  t h a t  c o n t r a c t i n g  a g e n c i e s  h a v e  
c o n s i d e r a b l e  d i s c r e t i o n  i n  t h e  e s t a b l i s h m e n t  o f  t e s t i n g  
procedures and t h a t ,  i n  t h e  absence of a showing t h a t  t h e  
a g e n c y ' s  a c t i o n s  lack a r e a s o n a b l e  b a s i s ,  we w i l l  no t  
s u b s t i t u t e  o u r  judgment  f o r  t h a t  of t h e  a g e n c y ' s .  T.G.L. 
R u b b e r  Co., L t d . ,  B-206923, S e p t .  2 0 ,  1 9 8 2 ,  8 2 - 2  C P D  
Yi 2 3 9 .  A l t h o u g h  i n  t h i s  c a s e  J G B  o b v i o u s l y  does not  a g r e e  
w i t h  t h e  l e n g t h  of t ime t h e  s o u r c e  a p p r o v a l  procedure 
t a k e s ,  i t  h a s  no t  made any  showing  t h a t  t h e  a g e n c y ' s  
p r o c e d u r e  l a c k s  a r e a s o n a b l e  b a s i s .  
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J G B  h a s  n o t  s t a t e d  a v a l i d  bas is  f o r  protest .  
T h e r e f o r e ,  p u r s u a n t  t o  o u r  B i d  Protest  R e g u l a t i o n s ,  4 
C.F.R. s 2 1 . 3 ( f )  ( 1 9 8 5 ) ,  t h e  p ro t e s t  is d i s m i s s e d .  

\ Ronald  B e r g e r  
Deputy  Associate 

G e n e r a l  C o u n s e l  

t 
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